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November 30, 2022 

VIA ELECTRONIC COURT FILING 

Magistrate Judge Marcia H. Henry 
United States District Court  
Eastern District of New York 
225 Cadman Plaza East 
Courtroom 504N 
Brooklyn, New York 11201 

Re: United States v. Masphal Kry (22-MJ-01230) -  Motion for Bail Hearing 

Dear Magistrate Judge Henry,  

On behalf of our client, Masphal Kry, Akin Gump Strauss Hauer & Feld LLP (“Akin 
Gump”) is filing the following letter motion requesting that the Court reopen Mr. Kry’s bail 
determination, schedule a hearing on Mr. Kry’s bail application on Thursday, December 1, 2022, 
or as soon thereafter as counsel can be heard, and grant Mr. Kry’s application for conditional 
release.  Mr. Kry is not a flight risk and, as noted below, we propose conditions that will 
reasonably assure his presence in court.  We have provided the Government with notice of our 
intent to file such application on November 29, 2022.   The Government has not yet responded 
with its position.  

 
The Prior Bail Determination 
 

 Mr. Kry was arrested at John F. Kennedy International Airport in Queens, New York on 
November 16, 2022.  He has now been detained at the Metropolitan Detention Center (“MDC”) 
in Brooklyn, New York for fourteen days since his arraignment on November 17, 2022.  At his 
arraignment, the Court ordered Mr. Kry removed to the custody of the U.S. Marshal’s Service 
for the Southern District of Florida and ordered him detained, without prejudice to a subsequent 
bail application.  See Nov. 17, 2022, Min. Entry.  At the time of his arraignment, the U.S. Pretrial 
Services Agency (“Pretrial Services”) recommended the following conditions of release: that (1) 
Mr. Kry be released on an unsecured bond, co-signed by at least one surety, and with a suitable 
residence in the United States; (2) Mr. Kry report to Pretrial Services as directed; (3) Mr. Kry be 
restricted from traveling outside of the district of his residence, other than to the Southern 
District of Florida for court proceedings; (4) Mr. Kry surrender his passport and all other travel 
documents to Pretrial Services and refrain from applying for any other travel documents; (5) Mr. 
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Kry be subject to random home and community contacts by Pretrial Services; and (6) Mr. Kry 
maintain a residence that is approved by Pretrial Services.  See id.   
 

As set forth in further detail below, the attached letter of support from the Ambassador of 
the Royal Kingdom of Cambodia (the “Ambassador”), see Exhibit A, and an expected bond 
proposal we plan to present at any hearing, meet—and, in fact, exceed—all of the release 
recommendations set forth by Pretrial Services to address any concern regarding risk of flight, 
and reasonably assure Mr. Kry’s presence in court.  As such, we respectfully request that the 
Court reopen Mr. Kry’s bail determination and grant his conditional release. 

 
Applicable Law 
 
Pursuant to 18 U.S.C. § 3142(f)(2)(B), a bail hearing may be reopened, “at any time 

before trial, if the judicial officer finds that information exists that was not known to the movant 
at the time of the hearing and that has a material bearing on the issue [of] whether there are 
conditions of release that will reasonably assure the presence of the defendant at court as well as 
the safety of the community.”  Neither the nature of the alleged offense, nor any arguments 
presented by the government, support the position that Mr. Kry is a danger to the community.  
See Nov. 17, 2022, Min. Entry.  Instead, the only issue is whether Mr. Kry presents a risk of 
flight if he is not detained, and “whether there are conditions or a combination of conditions 
which reasonably will assure the presence of the defendant at trial if he is released.”  See United 
States v. Awadallah, 173 F. Supp. 2d 186, 190 (S.D.N.Y. 2001) (quoting United States v. Shakur, 
817 F.2d 189, 194-95 (2d Cir. 1987)).  The Government bears the burden of proving that there 
are no such conditions by a preponderance of the evidence.  United States v. Martir, 782 F.2d 
1141, 1146 (2d Cir. 1986). 

 
In assessing a defendant’s eligibility for release, the Court must consider the factors listed 

in 18 U.S.C. § 3142(g), including (1) the nature and circumstances of the offense; (2) the weight 
of the evidence; and (3) the defendant’s history and characteristics.   

 
Mr. Kry maintains his innocence, is committed to defending himself in this criminal 

action, and does not represent a flight risk.  Additionally, Mr. Kry presents the following new 
information in support of his bail application, which sets forth bail conditions that “reasonably 
assure” his appearance.  See United States v. Bodmer, No. 03 CR 947 (SAS), 2004 U.S. Dist. 
LEXIS 959, at *7-8 (S.D.N.Y. Jan. 28, 2004) (“Whenever a court grants bail to a defendant, 
there is a risk that the defendant will flee.  Yet, our judicial system favors bail, and requires the 
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Government to prove by a preponderance of the evidence that there are no conditions or 
combination of conditions that will reasonably assure the presence of the defendant at trial.”).  

 
The Proposed Bail Conditions 

 
As noted in Exhibit A, the Ambassador and the Kingdom of Cambodia (the “Government 

of Cambodia”), have agreed to house Mr. Kry at the Cambodian Embassy in Washington, D.C. 
pending trial.  Specifically, the Government of Cambodia has made the following commitments 
to the Court: 
 

(1) Mr. Kry will be housed and shall remain at all times within the buildings and grounds of 
the Embassy of Cambodia, located at 4530 16th St. NW, Washington, D.C. 20011 (the 
“Embassy”), unless specifically authorized to leave by the Court or Pretrial Services;  
 

(2) The Embassy will permit agents of Pretrial Services, the U.S. Marshal’s Service, or any 
other agency of the U.S. government to confirm the location, movements, and status of 
Mr. Kry at and within the Embassy;  

 
(3) The Embassy will permit agents of Pretrial Services, the U.S. Marshal’s Service, or any 

other federal law enforcement agency to enter the premises of the Embassy for the 
purpose of assuring the presence and condition of Mr. Kry or to carry out any other order 
of the Court.  For this purpose, the Embassy irrevocably waives all diplomatic and other 
immunities that would otherwise prevent entry of agents of the U.S. government upon the 
premises of the Embassy for such purpose;  

 
(4) The Government of Cambodia, through the Embassy, will assure the timely appearance 

of Mr. Kry at all hearings, trials, or other legal proceedings at which his presence is 
required and will further facilitate and assure his immediate return to the Embassy as 
ordered by the Court; and  

 
(5) If Mr. Kry is ordered by the Court to be returned to custody for any reason, the Embassy 

will assure his immediate surrender to the designated agents of the Court or of the U.S. 
government and will not assert any other immunity in opposition to such surrender.  

 
This letter demonstrates the support of the Government of Cambodia in ensuring Mr. 

Kry’s compliance with all conditions of release and his timely appearance at all court 
proceedings.  The Government of Cambodia has close diplomatic ties with the U.S. government.  
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According to the United States Department of State, “in 1950, the United States was among the 
first nations to recognize Cambodia and our two people share an enduring friendship.”  U.S. 
DEPARTMENT OF STATE, The United States-Cambodia Relationship, available at 
https://www.state.gov/the-united-states-cambodia-relationship-2/.  In addition, “the United States 
values cooperation with Cambodia on a range of issues, including . . . law enforcement 
cooperation to combat transnational crime . . . .”  Id.  Indeed, the Federal Bureau of Investigation 
also has a Legal Attaché office in Cambodia.  U.S. DEPARTMENT OF STATE, U.S. Embassy in 
Cambodia, FBI Legal Attaché, available at https://kh.usembassy.gov/embassy/phnom-
penh/sections-offices/fbi/.  President Biden even visited Cambodia earlier this month, 
highlighting the ties between the two nations. 
 

As such, if the Cambodian government failed to deliver on its commitments in this case, 
the nation would risk upending the existing relationship of friendship and close cooperation 
between the two countries.  Thus, the Ambassador’s letter, waivers of immunity, and other 
commitments espoused therein should be given due weight. 

 
In addition to the proposed conditions of release set forth above, Mr. Kry agrees to 

surrender his passport and all other travel documents to Pretrial Services and refrain from 
seeking any other travel documents.  Counsel to Mr. Kry expects to affirmatively address with 
the Court the issue of the bond recommended by Pretrial Services at the requested bail hearing. 

 
Additional Factors Also Counsel In Favor Of Release 
 
In addition to the above, it is worth noting that the poor conditions of confinement at 

MDC, as well as the language barrier and cultural differences faced by Mr. Kry, make his time in 
pretrial detention more challenging than is typical.  Mr. Kry is a Cambodian citizen who is fluent 
in Khmer and has limited English-speaking abilities.  This language barrier, paired with the 
restrictions placed by MDC on in-person visits by interpreters1, make it difficult to effectively 
represent Mr. Kry while he is in custody.  We respectfully submit that the Court may consider 
these factors in rendering its bail determination.  See 18 U.S.C. § 3142(g)(3)(A) (setting forth the 

                                                 
1 Before an interpreter is allowed to attend in-person legal visits at MDC, the interpreter must be pre-

approved by MDC’s legal department.  This process can take several weeks, and MDC does not allow counsel to 
dial-in interpreters who are located remotely while counsel conduct in-person legal visits.  Despite extensive efforts, 
to date, defense counsel has been unable to locate a Khmer-speaking interpreter in the New York area that is pre-
approved by MDC.  As such, counsel has so far been unable to conduct in-person meetings with Mr. Kry. 
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factors to be considered by the Court, which include “the history and characteristics of the 
person, including . . . the person’s character, physical and mental condition . . . .”).   

 
Further, as noted in the Pretrial Report, Mr. Kry does not have extravagant wealth, giving 

him the ability to flee the country.  He spends most of his salary on his monthly liabilities.  Mr. 
Kry has also lived a stable life.  He’s worked for the Cambodian government for 24 years and 
has a wife and three children.  There is nothing in his personal background that suggests he is a 
flight risk.   

 
Conclusion 
 
Mr. Kry is committed to defending himself against these charges and does not represent a 

flight risk.  Additionally, the promises and representations set forth in the Ambassador’s letter of 
support substantially reduce any concern about Mr. Kry’s attendance at trial.  Therefore, we 
respectfully request a hearing on Mr. Kry’s bail application on Thursday, December 1, 2022, or 
as soon thereafter as counsel can be heard. 

 
Respectfully Submitted,  

/s/ Dakota L. Kann 
Dakota L. Kann 
Ian P. McGinley 
Mark J. MacDougall  
dkann@akingump.com 
imcginley@akingump.com 
mmacdougall@akingump.com 
Ph: (212) 872-1000 
Fax: (212) 872-1002 
 
Attorneys for Masphal Kry 
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